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B. THE COMMON LAW TEST—20 FACTORS TO CONSIDER

Service providers that fail to meet the test of independence under the corporate officer,
occupational group, or direct seller tests, may qualify as independent contractors under a
common law test. IRS has developed this test to determine whether sufficient control is
exercised over the service provider so as to establish an employer-employee relationship.14 The
test consists of 20 factors that are taken from court cases and rulings. No one factor is

determinative; rather it is the total mix of the factors in relation to the arrangement that is
determinative.

The 20 factors are as follows:

1. Instructions. A service provider who is required to comply with instructions
from a newspaper about when, where, and how he or she is to work ordinarily is
an employee.

2.  Training. A newspaper should not provide any type of training for inexperienced
service providers. Training, whether by correspondence, by required attendance
at meetings, or by any other method indicates that the newspaper wants the
service provider to perform services in a particular method or manner. Such an
arrangement ordinarily is an indicia of employee status. Generally, the more
skilled a provider is, the less likely training is needed and the greater the chance
that an auditor will consider him/her an independent contractor.

3. Integration. A service provider’s services ideally should not be part of the day-
to-day operations of the newspaper, so that the success or continuation of the
newspaper’s business depends 10 an appreciable degree upon the performance of
certain services. Integration into a newspaper’s business operations generally
shows direction and control that points toward employee status. However, this
factor should be analyzed with regard to the nature of the functions or projects
which the service provider is performing. This factor has the strongest application
to individuals providing services in the circulation area.

4. Services Rendered Personally. To the extent possible, the service provider
should have the right to bring in whoever he or she wants to accomplish the
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services contracted for. Employee status is indicated whenever a newspaper is
interested in the particular person who performs the work as well as the results.

S.  Hiring. Supervising and Paving Assistants. The service provider should have

the right to engage and terminate assistants that he or she uses in performing the
contract. A newspaper should not be involved in staffing for contractors;
otherwise, an employer-employee relationship is indicated.

6. Continuing Relationship. An independent contractor should perform services
for a specified time period. Continuous work generally indicates “permanence,”
which is an indicia of employee status, even if the services are part-time or of
short duration.

7. Set Hours of Work. Independent contractors should set their own hours. The
establishment of specific hours by the newspaper is a factor indicating control and
is an indicia of employee status.

8. Full Time Required. If a service provider must devote his/her full time to the
performance of services, an employer-employee relationship may be indicated,
since this would restrict the service provider from performing other services for
other companies.

9. ‘Doing Work on Emplover’s Premises. Contractors where possible should
perform his/her work off the newspaper’s premises. If a service provider
performs on the newspaper’s premises, it may be implied that the individual is
physically within the newspaper’s direction and control.

10.  Order or Sequence Set. The contractor should determine the sequence in which
services are performed, outside of the newspaper’s control.

11.  Oral or Written Reports. Contractors should not be required to submit regular
oral or written reports or to attend newspaper company meetings, except where
TEeports on meetings are necessary to the fulfillment of the contract as opposed to
the methods and means of performing the services, e.g., Audit Bureau of
Circulations reports on meetings about contract compliance.

12. Payment by Hour, Week, or Month. Payment by the hour, week, or month
generally points to an employer-employee relationship, unless the parties agree
upon a regular method of payment as a convenient way of paying a lump sum for
the cost of a job. Payment by the job or on a straight commission basis generally
indicates that a service provider is an independent contractor.
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normally pays ms/her own busmcss or travchng cxpcnses

14.  Furnishing of Tools and Materials. The fact that a newspaper furnishes tools
and materials tends to show the existence of an employer-employee relationship.

Independent contractors ordinarily furnish their own tools.

15.  Significant Investment. Lack of significant investment by a service provider
may indicate dependence on the newspaper for the facilities used in performing
services and, accordingly, would be an indicia of employee status.

16.  Realization of Profit or L.oss. Independent contractors should have the
opportunity to realize a profit or to suffer a loss in connection with rendering

17.  Providing Services for More Than One Firm at a Time. A contractor who
performs services for several individuals or companies at the same time is more
likely to an independent contractor, since he/she is less likely to be under the
control of any one individual or company.

18.

gcna'a]ly makes lus/hcr services ava:lablc to the general public, this is an indicia
of independent contractor status.

19.  Newspaper’s Right to Terminate. A newspaper should not have the right to
' terminate a contractor as long as he/she meets his/her obligations under the

contract. The right to terminate a service provider is a factor contributing to an
employer-employee relationship. This should be distinguished from the
expiration of a fixed term, with a decision not to renew.

20.  Contractor’s Right to Terminate. If an individual has the right to terminate
his/her relationship with a newspaper at any time without incurring liability, that
factor is an indicia of employee status.






